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Introduction

Climate litigation, i.e., litigation with the aim of holding actors accountable for the an-
thropogenic climate crisis," has long outgrown the label it was once given as “the new
kid on the block”®. With the global situation deteriorating and concomitant problems
ever-increasing, individuals®, collectives of plaintiffs®, and public interest groups such as
NGOs® are taking to the courtrooms with the aim of holding states and corporations ac-
countable for their contributions to global warming. The Anthropocene — an entirely
new world era demonstrating the radical change in the bio- and atmosphere through man-
made actions — has been met with civic interest and engagement which extends to litiga-
tion efforts.”) This so-called strategic climate change litigation is best exhibited in the

(8

prominent Total case® in France.”’ Several environmental NGOs sued the French oil

company Total before Parisian courts where Zotal is headquartered. In doing so, these
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plaintiffs pursue several different goals: 1) to stop an oil drilliﬁg project in Tanzania, 2)
for Total to reduce its worldwide CO, emissions, and 3) to promote political change.”
Not least in light of the global dimension of climate change in itself, as well as the
cross-border elements exemplified by this case, several questions arise that can only be an-
swered by the area of law designed to resolve such a conflict of laws.

This article investigates and discusses the private international law aspects of corporate
climate litigation, taking as a starting point the current developments regarding the world-
wide rise of climate litigation (L), and an overview of the legal climate framework cur-
rently in place (IL), before distinguishing between different types of climate litigation
(II1.) . This article will then provide an overview of the applicable law in climate litigation
under the EU conflict of laws framework (IV.), and focus on the “event giving rise to the
damage” with particular regard to CO, reduction claims (V.), while considering the influ-
ence of public law operating permits in cross-border settings on the appropriate choice of

law analysis (VL).

I. The Worldwide Rise of Climate Litigation

According to an empirical study, in recent times, there has been a clear upward trend in
climate litigation. ™ Until 2017, the total number of climate litigation cases was 900
across 20 different countries. By 2020, this number has neatly doubled to 1,700 cases
across 40 countries." This shows that the phenomenon of climate litigation is on a
steady rise, and its reach is spreading across the globe. Perhaps this climate change litiga-
tion “hype” is best explained by the fact that the effects of climate change are becoming

more visible"? and yet, little (-or at least arguably not enough—) ¥

is being done at the
political level to stem this development.!” As a result, natural and legal persons feel the
need to shift the playing field from the political to the legal arena. This entails several ad-
vantages for the plaintiffs by way of a change of narrative: The parties are no longer the
people on the one side and the government on the other, but rather natural, legal persons

or collectives of plaintiffs as victims (typically of a tort claim) against the tortfeasor. The

latter find themselves in the position of having to use the language of the law and the
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courts to answer to complaints voiced by the former, which essentially, in their origin,
stem from a political issue, not a private law one.'?

Thus far, these cases have been categorized as follows: 1) litigation against new permits
for energy plants or industrial facilities, 2) keeping fossil fuels in the ground, 3) corporate
liability for CO, emissions, 4) measures of adaptation to global warming, and 5) climate
reporting, disclosures, and greenwashing."”’

Prominent examples of climate change litigation have been pending before Japanese
courts, as well."® In the Yokosuka climate case!"® before the Tokyo District Court, citi-
zens submitted an administrative law complaint requesting the revocation of a construc-
tion permit issued by the Minister of Economy. The permit concerned a coal-fired power
plant. The plaintiffs argued that Japan’s policy to continue building and operating coal-
fired power plants was against the international movements towards net zero by referring
to IPCC reports and the Paris Agreement. (20) However, in January 2023, the Tokyo Dis-
trict Court dismissed the claim. The Court held that the permission to build the new
power plant was granted on a valid legal basis.”" Furthermore, the court discussed the
question of legal standing.” According to the Tokyo District court, only those living
within a twenty-kilometer radius from the power plant were likely to suffer directly from
significant damage from air pollution and hence, had a legal interest and standing. By
contrast, the court did not recognize their legal standing for claims related to CO, emis-

sions in general, and based on climate change as such,®)

II. International and European Climate Regulation

The international legal response to global warming culminated in the Paris Agreement
on Climate of 2015.%% Art. 2 provides that the contracting states must take measures in
order to limit the increase of global temperature below 1.5° Celsius.®” The treaty was
signed by 195 parties, an unprecedented success for reaching an agreement at the interna-
tional level. The agreement adopts a so-called “bottom-up approach”.®® As a public inter-
national law instrument, the Paris Agreement has to be ratified and transposed into the

national law of the respective signatory states. States are free to decide for themselves how
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they will contribute to solving the climate crisis. However, they are obliged to publish
their Nationally Determined Contributions (NDCs) under the agreements.””” While
these NDCs prima facie provide transparency, there is plenty of room for loopholes on
how companies located in signatory states contribute to global CO, reduction. The plain-
tiffs in climate actions seek to fill this gap by trying to make companies change their busi-
ness models. Furthermore, the European Union has enacted the European Climate
Change Act in 2021. @8 T its Art. 2, it states the goal to achieve climate neutrality (“net

zero”) in Europe by 2050.

I. Types of Climate Litigation

1. Public International Law

Climate change litigation can operate at different levels. First, there are climate cases
under public international law. Here, there has been a significant paradigm shift of the
roles of island states from welfare recipients to creditors with legally binding claims for
protection and compensation. Upon the efforts of Palau, there is finally a request for an
advisory opinion pending before the International Court of Justice.? Furthermore, in
2022 the International Tribunal of the Law of the Sea (ITLOS) in Hamburg accepted the
request to issue an advisory opinion on the climate liability of the Global North. In this
recent and unanimous advisory opinion, the Tribunal establishes a legal obligation on
states under the UN Convention on the Law of the Sea (UNCLOS) to protect and pre-
serve the marine environment from climate change. (50 1 jkewise, Chile and Colombia
were able to request an advisory opinion of the Inter-American Court of Human Rights
(IACtHR), which is currently awaited by the plaintiffs and the international community
alike.®" Lastly, in a groundbreaking ruling by the European Court of Human Rights
(ECtHR) which was initiated by the Swiss association of so-called “Klimaseniorinnen”
(“climate seniors”), the ECtHR held that Switzerland was in breach of its obligation to
protect the life and well-being of Swiss citizens from the adverse effects of global warm-

in g. (32)
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2. Administrative Law (“vertical claims”)

A large number of pending climate cases are brought under domestic administrative
and public law. These can be classified as vertical claims since they concern the relationship
between citizens and their respective States (in a subordinate relationship).®” These claims
are typically based on constitutional rights or human rights and refer to the States’ duty to
protect their citizens from the risks of climate change. In doing so, the plaintiffs usually
request their States to provide stricter climate regulation, ®%

The first landmark vertical climate action was brought in the Netherlands. The NGO
Urgenda sued the Dutch government in order to take measures against climate change.®”
The Dutch Supreme Court held that the Dutch government indeed had a duty to prevent
dangerous climate change and, hence, was under a positive obligation significantly to cut
greenhouse gas emissions in the Netherlands, *”

Apart from the aforementioned Yokosuka case, another prominent vertical claim in Ja-
pan is the case of Citizens' Committee on the Kobe Coal-Fired Power Plant v. Japan®. In
2018, twelve residents of the Japanese city of Kobe filed an administrative action against
the government secking more ambitious action on climate change. The plaintiffs made a
request before the Osaka district court to compel the government to cancel the notice of
finalization of an environmental assessment of two new coal-fired units.*® The plaintiffs
also sought an order by the court finding that the government had unlawfully failed to es-
tablish regulatory standards consistent with the Paris Agreement.®? However, in 2021,
the Osaka district court rejected the plaintiffs’ request.“™” On April 2022, the Osaka High
Court upheld the judgment by the Osaka district court.” While the High Court recog-
nized the standing of the appellants in relation to air pollution, the court ruled that CO,
emissions were not tecognized as a legally protected interest in the current Japanese soci-
ety.“? The court further stated that this interest should be pursued in the policy-making

43 _ hot before a court of law. However, the court did

process as a general public interest
not rule out the possibility that it could change its view on this interpretation in the fu-
ture. If there were a change in the social understanding of climate change within Japanese

society, the interest not to incur damage through climate change and through CO, emis-
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sions may be recognized as a legally protected individual interest. On March 9, 2023, the
Supreme Court tejected the request for a final appeal, hence, the judgment by the Osaka

High Court was upheld.“?

3. Private Law (“horizontal claims”)

Climate claims under private law (horizontal claims) are typically based on corporate law
or tort law. In the prominent ClientEarth claim, the British NGO sought to take legal ac-
tion against Shells board of directors for mismanaging climate risk.“” ClientEarth argued
that the board had failed to adopt and implement a climate strategy that “truly aligns with
the Paris Agreement’s goal to keep global temperature rises to below 1.5°Celsius by
2050”49, According to the NGO, Shells board of directors had breached their duties un-
der sections 172 and 174 of the UK Companies Act, which legally requires the board to
act in a way that promotes the company’s success, and to exercise reasonable care, skill and
diligence.” The High Court dismissed the claim,“®

Regarding climate litigation based on tort law, the main questions counter on the causal
link between the damage and the emissions, the fact that damages will further increase in
the future, but may not be sufficiently pronounced to date, the fact that climate change is
the result of multiple actors emitting CO,, all of whom would be liable, and the duties of
care.® As it stands, it is unclear whether CO, emissions can be characterized as a source
of danger and whether companies engaging in climate-damaging activities have to take
precautionary measures to minimize that danger. In climate action based on tort law, there
is a need to differentiate between the goals of the tort action: compensation claims (1),
adaptation claims (2), and mitigation claims (3).

(1) Compensation claims

Compensation claims ate aimed at the compensation for damages caused by climate
change (under German law: § 823 para. 1 German Civil Code) 50 They seek retroactive legal
relief. This is best exemplified by the claim by Greenpeace, ReCommon and 12 citizens who
sued ENI due to its emissions.®” This is the first Italian civil action against a multination-

al company. The plaintiffs argued: “We demand that the company’s responsibility for its
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climate damage and violation of the Paris Agreement be established”

(2) Adaptation claims

Adaptation claims have the goal of establishing a positive obligation under law on the
defendant to take measures of adaptation to climate change or reimbursement of expenses
for measures taken by the plaintiff themselves. A prominent example is the case of the Pe-
ruvian farmer Sas# Luciano Lliuya against the German company RWE.? Lliuya seeks ad-
aptation measures on the part of the defendant because, according to Lluya, RWE is par-
tially responsible for global climate change and as a result; for the melting of a glacier,
which will potentially flood his property in the future, i.e., his farm in Peru, if no mea-
sures are taken to prevent the company from contributing to global warming. ®*

(3) Mitigation claims

Mitigation claims have the goal of the omission or reduction of CO, emissions (under
German law: § 1004 German Civil Code) . This is the objective of the Shell judgment in
the Netherlands.®® In a 2021 ruling by the Hague district court, the Dutch oil company
Shell was ordered significantly to reduce its CO, emissions.”” The case was initiated by
an environmental NGO, Milieudefensie, and has the potential of setting a significant prec-
edent. The ruling obliges Shell to reduce its global greenhouse gas emissions by 45% by
2030 compared to 2019.%% The Shell judgment is perceived as a spectacular turning point
because, for the first time, climate action was successful 1) under private law (Dutch Civil
Code), 2) brought by private parties (an NGO), 3) against private parties (Shefl). Fur-
thermore, the lawsuit' does not concern a specific project (for example, neighbors filing a
complaint against an individual industrial plant), but it is directed against Shells climate-dam-
aging business model as such. This can be classified as the first type of private enforcement

of the Paris Agreement worldwide.

4, The Shell-Case before the Hague District Court (2021)
In the Shell case before the Hague district court, Shells reduction obligation was drawn
from the unwritten standard of care laid down in Book 6 of Section 162 Dutch Civil

Code, which provides that acting in conflict with what is generally accepted according to
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unwritten law is unlawful.®” The person responsible for the risk has to provide counter-
measures to minimize the risk in question.® The order by the court is far-reaching in
three respects: First, the entire Shell group (including its subsidiaries) is obliged to reduce
its greenhouse gas emissions. Second, Shell has to limit the emissions of its business model
by 45% by 2030 (which is a significant percentage for a fuel and fossil energy company).
Third, this obligation to reduce its emissions extends not only to Scope 1 emissions, but
also Scope 2 and Scope 3 emissions. "

The definition of Scope 1, 2, and 3 emissions is crucial to understanding the enormous
impact of the Skell judgment. The Greenhouse Gas Protocol (GGP) “? has coined catego-
rizations of a company’s emissions into three scopes: Scope 1 emissions are emissions
which directly arise from the parent company and its subsidiaries.® Scope 2 emissions
arise at the level of energy suppliers, eg., from electricity production in coal power

9 Scope 2 emissions are attributed to the reporting/parent company insofar as it

plants.
purchases that electricity.® Scope 3 emissions include all indirect emissions resulting
from the company’s value chain.'® The last category, the Scope 3 emissions, make up the
largest part of attribution to the reporting company, i.e., Shell. Scope 3 emissions encom-
pass all indirect emissions occurring in the production and value chain of the reporting
company, including both upstream and downstream emissions.”’ Against this back-
ground, private climate claims typically have an enormous cross-border impact, as the val-
ue chain upstream and downstream usually extends across several countries and jurisdic-

tions. (68)

IV. Law Applicable to Corporate Climate Litigation

Climate litigation under administrative law is governed by the principle of territoriality.
Accordingly, courts usually apply only their state’s public law. Contrary to private law, for-
eign public law cannot be applied before German courts. Climate litigation under corpo-
rate law as the aforementioned claims against the directors of the board of Shell for the al-
leged mismanaging of climate risks, are governed by the lex societatis, i.e., the applicable

company law. To determine the applicable company law, courts apply either the law of the
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company’s actual administrative office (real seat tbeory),“”

or the law of the company’s
place of incorporation (incorporation theory) "%, With regard to climate change litigation
under tort law, the Rome I Regulation, a legislative act of the European Union which has
immediate and binding legal effect upon all Member States, contains the conflict rules
designating the applicable tort law.”" Hence, to determine the applicable lex delicti, every
court in an EU Member State, which is competent either by way of the special rule for
torts, Art. 7 Nr. 2 Brussels I44s Regulation, or under the general rule that the defendant is
to be sued at his or her seat, Art. 4 read in conjunction with Arts. 62, 63 Brussels I4is
Regulation, takes recoutrse to the Rome II Regulation.

Art. 7 Rome II Regulation contains a special rule for environmental damage. It pro-
vides: “The law applicable to a non-contractual obligation arising out of environmental
damage (...) shall be the law determined pursuant to Article 4(1), unless the person seek-
ing compensation for damage chooses to base his or her claim on the law of the country
in which the event giving rise to the damage occurred.” Art. 7 Rome II follows the so-
called ubiquity principle and allows the plaintiff to choose the applicable law, either by re-
ferring to the law determined by Art. 4 Rome II, i.e., the law of the place where the dam-
age occurred, or by opting for the law of the country in which the event giving rise to the
damage occurred. 7 This is the law of the place of action of the alleged tortfeasor (Jex loci
delicti commissi; Handlungsort) .

The Jex loci damni contained in the general rule in Art. 4(1) Rome II Regulation pro-
vides that “(...) the law applicable to a non-contractual obligation arising out of a tort/
delict shall be the law of the country in which the damage occurs (...)”. The law of the
state where the damage occurred is also called the place of effect (lex loci damni; Erfolgsort).
It is located at the place where the legal interest — for example, property — is violated. 7
In the case of the Peruvian farmer against the German energy company RWE, this con-
necting factor would lead to the application of Peruvian tort law since the farmer fears
flooding of his property which in turn is located in Peru. |

The right to choose between these two options favors the injured party. The underlying

rationale according to Recital 25 of the Regulation with its reference to Art. 191 TEEU7%
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is “the principle that preventive action should be taken, the principle of priority for cot-
rective action at the source and the principle that the polluter pays”, which altogether jus-
tify this favorable treatment of the injured party. In doing so, the European legislature
sought to hold potential tortfeasors accountable against a stricter standard, thereby pro-

moting more environmentally friendly behavior in general.”*

1. Scope of Application: “Environmental Damage”

Yet, one could challenge whether the substantial scope of Art. 7 Rome II even applies to
climate change claims since the conflict rule requires “environmental damage”. Anthropo-
genic emissions “only” change the composition of the atmosphere.”® It is undisputed that
heavy air pollution, for example, due to a chemical accident, constitutes environmental
damage.”” But it is not as clear for CO, emissions as such which is also exemplified by
the legal reasoning of the Japanese courts in the Kobe case.”® In the aforementioned Shell
case, the Hague district court, however, convincingly affirmed that climate change does
constitute environmental damage.” Climate change indeed goes back to global warming
which, in turn, is caused by anthropogenic CO, emissions, which — as their amount is in-
creasing — adversely change the natural composition of the atmosphere. This can be classi-

fied as environmental damage in the sense of Art. 7 Rome IL

2. Scope of Application in Terms of Legal Relief Sought

Nevertheless, the application of the ubiquity principle is frequently the subject of criti-
cism, particularly in the context of climate change litigation.®® As becomes apparent in
the abovementioned scenario, the ubiquity principle was incorporated into Art. 7 Rome II
Regulation in order to address a motre simple scenario, such as, environmental pollution of
a river by way of a contamination in State A that ultimately occurs in State B. Environ-
mental damage in the sense of climate change, however, is a more complex issue. In the
event that the melting glaciers in the South American Andes were to endanger properties
in Peru, Chile, and Bolivia, the applicable law in terms of the lex loci damni would depend

in each case on the location of the endangered teal estate in each case. This would lead to
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Peruvian, Chilean, and Bolivian law, respectively, akin to a mosaic perspective.®” Conse-
quently, the tortfeasor could potentially be held liable under a set of rules that are so ubig-
uitous that they might not be able to be foreseen as applicable. Moreover, in accordance
with a general principle of private international law, the tortfeasor should be able to con-
trol the applicable law through their actions. In the context of climate-related claims, this
degree of control is questionable, particularly if it leads to a multiplicity of potentially ap-
plicable laws. However, the place of effect would at least be limited to the partial damage
incurred in the respective state.®” Furthermore, the plaintiff would have to further sub-
stantiate the legal injury of a subjective right, in any event. This also helps to identify the
place of effect more casily.

With regard to the question of how Art. 7 Rome II comes into play, it is necessary to
differentiate depending on the lawsuit’s objective, i.c., between compensation, adaptation,
and mitigation claims.® In all of these cases, under Art. 7 Rome II Regulation, the in-
jured party has the option to choose between the law of the place where the damage oc-
curred and the place of the event giving rise to the damage. However, the connecting fac-
tor “place where the damage occurred” in the sense of Art. 7 read in conjunction with Art.
4(1) Rome II is more easily identifiable for compensation and adaptation claims. By con-
trast, in CO, reduction claims, which aim at changing the entire business policy, these
claims concern a specific behavior on behalf of the defendant. Consequently, while these
claims also invoke a damage likely to occur®, further emphasis is placed on the connect-
ing factor “event giving rise to the damage” for these behavioral requests, i.e., the place of

action as stated in Art. 7 Rome II, which is discussed in further detail below. ®®

V. The “Event Giving Rise to the Damage” under Art. 7
Rome II-Regulation in CO, Reduction Claims

This begs the question how accurately to determine the location of the event giving rise
to the damage when it comes to climate change of climate change. The location of the
event giving rise to the damage is currently controversially discussed — Z.e., whether the

place of action should be located where the emitting power plants or the industrial facili-
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ties are located, respectively, or whether to refer to the place where the potentially harmful

business policy of the company in question has been adopted.*”

1. Place of the Emitting Source (Power Plant, Industrial Facility)

The prevailing opinion in legal scholarship follows a narrow approach. Pursuant to this
opinion, the event giving rise to the damage shall be the place where the direct cause of
the violation of the legal interest has been set.®® In principle, the business decision is to
be disregarded when determining the event giving rise to the damage because it constitutes
a mere preparatory act in a sequence of events.® Accordingly, as a starting point, (only)
the location of the emitting plant, and not the headquarters of the group, is to be consid-

ered as the place of action.®”

2. The Real Seat of the Parent Company (Place of the Decision for the Group-

wide Business Policy)

However, the district court in The Hague followed a broad approach in the Shell case.
According to this broad interpretation of Art. 7 Rome II, the relevant place of action can
take place in climate cases even before the actual emissions take place. The Hague district
court argued that the place where Shells board of directors had established the group’s
emissions and climate policy was the relevant place of action.®” Hence, the event giving
rise to the damage can be located at the place where the business decision is taken, or the
policy is adopted. This place is identical to the effective headquarters of the group,?
Shell had adopted its policy at the headquarters of the parent company in The Hague.
Hence, Dutch law could be applied to the entire worldwide business activity of Shell, in-

(93

cluding the worldwide Scope 3 emissions. > The district court argued that this broad ap-

proach better serves the EU’s goal to promote a high standard of environmental protection

as proclaimed in Art. 191 TEEU.®9
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3. Appropriate Differentiation of Localizing the Event Giving Rise to the Damage

According to the Legal Claim in Question

The location of the event giving rise to the damage can vary depending on the legal
claim in question. In compensation and adaptation claims, the narrower approach seems
more suitable in that it reflects which act or acts directly result in the climate change im-
pact.®® Furthermore, an adjustment by way of apportioning the climate damages accord-
ing to the relevant portions of contribution can help prevent “law shopping” in that this
determination of the applicable law would not give effect to each and every law potentially

(96

coming into play to the full extent.®® In order not to give effect to a myriad of legal sys-

(97)

tems, as feared by the Hague district court in the Shell case,””’ the courts deciding in

compensation or adaptation claims could also use their discretion to make rough estima-
tions of proportions of liability in order not to impose rigid calculation methods.®® In
case of practical difficulties in determining the applicable law, including the relevant pro-
portions of liability, the court should be equipped to revert to the central place of action as
a fall-back mechanism in terms of a company’s environmental tort responsibility.®” The
place of the business decision, which is typically seen as having been taken at the place of
the effective headquarters, can only be invoked as a last resort, assuming the previously
mentioned calculation methods and identification of one central place of action fail.
However, regarding mitigation claims, which aim to order a company to omit or reduce
CO, emissions, the place of the business decision should be revisited. In these cases, it
need not be discarded as a mere preparatory act. Rather, instead of merely invoking the
law of the place of the business decision as an #ltima ratio connecting factor, it can be ele-
vated to a direct connecting factor if the plaintiff seeks a specific mitigatory behavior on
behalf of the entire company. In that case, the business decision as it relates to the legal
aim in question is not a mere preparatory act, but “the decisive, the originating, the initi-

ating activity” (101)

itself. Here, it is appropriate to have special recourse to the law of the
place of the business decision because any action following from this is a mere indirect
subsequent action — and not the other way around.

Furthermore, this facilitates the task of having to determine the applicable law to one le-
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gal claim secking a behavior on behalf of the defendant company as such, which cannot

(102

easily be split up into several categories."® In light of the exceptional nature and novel

circumstances underlying mitigation clairns,(ms)

and for lack of a more specific conflicts
provision governing climate actions, the “event giving rise to the damage” under Art. 7
Rome II Regulation in terms of mitigation claims can be understood as pointing to the

law of the place where the environmentally damaging business decision was adopted.

VI. Public Law Operating Permits in Cross-Border Settings

In the Shell case, the district court also discussed the role of operating permits and long-
term concessions for oil and gas production in cross-border settings.'®” Under German
and Dutch substantive law, such operating permits — even if they are part of public law —
have to be taken into account in private law as they might have an indemnifying effect,

(195 11y climate claims based on tort law, the de-

depending on the content of the permit.
fendant company typically raises the objection that the activity leading to CO, emissions
is in line with public law operating permits and hence, has to be regarded as legal under

tort law, as well. (106)

1. Method of Substitution

Permits under foreign law may indeed be considered on the basis of the applicable sub-
stantive law by means of the private international law method of substitution. A domestic
legal institute can be substituted by a foreign one if the foreign institute is functionally
comparable."”” If the permitting requirements are functionally comparable in the state
where the emitting plant was built, such foreign permits can have the same effects before a

domestic court as domestic permits, (108)

2. Local and Moral Data Approach (Art. 17 Rome II-Regulation)
Another method to consider foreign legal permits in cross-border climate action is the
local and moral data approach, as invented by Albert Ehrenzweig in the US. in the

1960s."%) This approach has been partially codified in Art. 17 Rome 111 Pyrsuant to
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Art. 17 Rome II, local “rules of safety and conduct” at a place of action that is not the
place of effect must be considered within the scope of the applicable tort statute. Follow-
ing the intent of the EU legislator and according to the prevailing opinion in legal scholar-

(111

ship, these rules include (foreign) permits and authorizations. ) 1f, for example, the Pe-
ruvian farmer opted for Peruvian law to apply in the RWE case, the German defendant
company might raise the objection that the energy production permits were lawfully
granted and permit carbon emissions."® They could argue that, under the principle of
unity of the legal order, the same conduct cannot be lawful for one purpose and unlawful

113) The German permits would then have to be taken into account on the

for another.
level of Peruvian substantive tort law.

The Hague district court followed this view, locating the place of action at the place of
the business decision. In determining the applicable tort statute according to Art. 7 Rome
11, it held that the place of action was the place where Shell had established its emissions
and climate policy (pursuant to a board decision adopted at Shells headquarters, which at the
time of the decision were in The Hague) ¥ Assuming that (only) this place of action were
decisive in cases involving Art. 17 Rome II, then only permits and concessions issued un-
der Dutch law could be taken into account. But, in fact, in cases involving Art. 17 Rome
11, the source of emissions in question (e.g., the power plant) must be considered the place
of action because permits fall under public law and consequently, follow the principle of
territoriality. 1" For a company with several emitting industrial plants worldwide, there
are several places of action within the meaning of Art. 17 Rome II. The respective place of
action (location of the plant) consequently determines the substance and scope of the oper-
ating permit(s). However, in order adequately to protect the interests of the injured party
from environmental damage, foreign operating permits can only be taken into account, if
i) the emissions comply with public international law, ii) the underlying conditions to
obtain the operating permit under the law of the place of action are identical to those at
the place of effect, and iii) the foreign injured parties were participants in the granting
(116)

process of the operating permit.

In terms of substantive law, the Hague district court denied that permits and conces-
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sions could have any indemnifying effect with regard to a CO, reduction obligation. It
merely stated that “it is not apparent that CO, emissions have played any role whatsoever
in these permits and concession” ", However, this line of argumentation fails to address
the root cause of the problem. The Rome II Regulation follows the principle of unity of
the applicable law (Statutseinheit), Art. 15 Rome II. The tort statute comprehensively gov-
erns the grounds and consequences of liability, including the question of whether and to

what extent permits affect or exclude a person’s tortious liability, !*®

Conclusion

Climate litigation raises multiple complex legal questions, both relating to the substan-
tive law- as well as the private international law level. These types of lawsuits have sparked
a discussion on global warming and encouraged companies to step up their climate pro-
tection measures. At the same time, it is necessary for the political sphere to regulate cli-
mate measures for businesses on a broader level, so that individual enterprises are not sin-
gled out and targeted by climate lawsuits. This would reduce the pressure on the judiciary
to decide on questions containing political components, which is due in part to the cur-
rent hesitation on the part of the legislature.

An approach of the European Union in this respect is the adoption of the Corporate
Sustainability Due Diligence Directive"?. It remains to be seen whether climate lawsuits
will continue at the same pace post-adoption of this new step forward on the road to cli-
mate neutrality. Ideally — not only for the sake of current and future generations affected
by climate change, but also with regard to the stability of democracies founded on the
principle of separation of powers — courts would no longer have to decide on political
questions as a substitute for the legislature, and the latter would embrace the responsibili-

ties it is endowed with by the power of the people.

Summary and Concluding Theses

1. Climate change litigation has become an ever-increasing phenomenon and an im-

portant tool on the path towards climate neutrality. Climate change litigation en-
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compasses both public law litigation between citizens and the state (“vertical claims”)
and private law claims between private parties (“horizontal claims”).

2. There are three main types of private climate action, depending on the legal relief
sought: compensation claims, aiming at compensation through damages or reparation
for damages that have occurred due to climate change; adaptation claims, aiming at
establishing a positive obligation on the defendant to take measures of adaptation to
climate change or reimbursement of expenses for measures taken by the plaintiffs
themselves; and mitigation claims, aiming at receiving a court order to oblige the de-
fendant to omit or reduce their total output of CO, emissions.

3. Since many climate actions, by their nature, have a cross-border element, a private
international law analysis becomes relevant. Within the European Union, Member
States’ courts apply the Rome II Regulation, which governs the law applicable to
non-contractual obligations.

4. The general rule for torts under Art. 4 Rome II Regulation leads to the application of
the law of the place where the damage occurred (ie., the place of effect), thus, disre-
garding the law of the place of the event giving rise to the damage. In climate change
litigation, this place is typically difficult to pin down because climate change has ad-
verse effects on a multitude of legal interests and objects worldwide.

5. Superseding the general rule as a more special one, Art. 7 Rome II Regulation gov-
erning the law applicable to environmental damage equips the injured party with a
choice between the law of the event where the damage occurred as stated in Art. 4
Rome II Regulation, or the law of the event giving rise to the damage.

6. Since climate change and its concomitant adverse effects are due to a combination of
several manmade actions, it is difficult to establish #be single relevant “event giving
rise to the damage” on behalf of the defendant for the purpose of Art. 7 Rome II
Regulation. Bearing in mind the exceptional character of tort cases based on climate
change, there is a need to differentiate according to the specific legal relief sought,
not only on the substantive law level, but also on the level of the conflict of laws pro-

vision.
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7. The event giving rise to the damage in compensation and adaptation claims is to be es-
tablished according to a framework which takes as its outset the place of the actual
emissions, which leads to a mosaic approach, but modifies this approach in that it
calls on courts to use their discretion to make estimations of proportions of liability.
As a fall-back mechanism, courts can identify the central place of action out of sever-
al power plants emitting CO,. As a last resort, courts can take into account the place
where the business decision was taken as the main place of action. This place will
typically coincide with the real seat of the company.

8. In mitigation claims, aiming at a specific mitigation or CO, reduction behavior on
behalf of the defendant company for the entire group, the event giving rise to the
damage can be located at the place of the business decision of the company. This is
due to the fact that, in mitigation claims, the business decision is not a mere prepara-
tory act that methodologically would typically be disregarded in the appropriate pri-
vate international law analysis of the event giving rise to the damage, but the decisive
act in question.

9. Public law operating permits under foreign law can potentially have an indemnifying
effect in cross-border climate litigation cases. These operating permits can be consid-
ered as “local data” within proceedings on the basis of Art. 17 Rome II Regulation, if
several conditions are met, Ze., if the emissions comply with public international law,
the underlying conditions to obtain the operating permit under the law of the place
of action are identical to those at the place of effect, and if the foreign injured parties
had ex ante the possibility to be heard in the granting process of the operating per-

mit.

* Prof. Dr. Marc-Philippe Weller is the Director of the Institute for comparative law, conflict of
laws, and international business law at Heidelberg University. This article is based on his pre-
sentation at the Japanese Private International Law Conference in Osaka in June 2023.
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